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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

mw,mwwwmmﬁmz_

Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Triounal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of <Rs:

1000/- where the amount of service tax & interest demanded & penalty levied of Rs_-."‘5~:l-_"c!_lihs~‘\-dﬁ>f>\
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied:is i5. 4
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where tHe: mount ogf\”“’
service tax & interest demanded & penalty levied is more than fifty Lakhs rupeesi_ int ne forny of
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(iii) The appeal'under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIlA)(one of which shall

be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
. Superintendent of Central Excise & Service Tax (0IO) to apply to the Appellate Tribunal.
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2. One copy of application or O.1.O. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of
the Court Fee Act, 1975, as amended.
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3 Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982,
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores, ‘

Under Central Excise and Service Tax, “Duty demanded” shall include:
() amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
i) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute;-or —
penalty, where penalty alone is in dispute. :,‘j_"-\ A58 s,
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F.No. V2(ST)200/North/Appeals/2018-19

ORDER-IN-APPEAL
M/s. Rohit & Company,B-605 Nirman, Opp-Havmore Restaurant,
Navrangpurd, Ahmedabad(henceforth,“appellant”) has filed the present
appeal against-the Order-in-original No.CGST/A'bad-North/Div-VII/S TAX-
AC-03-18-19 dated 02.11.2018 (henceforth, “impugned order"”)issuedby
the - Assistant  Commissioner,  CGST, Division—VII,Ahme.ddbcd—Nor’rh
(henceforth - 'adjudicating authority'). .

2. The facts of the case, in brief, are that based on audit of record
maintained by the appellant, a service tax registrant was issued a show
cause notice dated 25.01.2018 for recovery of service fax Rs. 26,19,675/-
which was found short paid on Goods Transport Agency (GTA) Service
under Reverse Charge Mechanism(RCM) which was decided under

impugned order confirming the demand along with interest and penalty.

S Being aggrieved, the appellant preferred this oppeol._con’res’ring'

inter alia that the order is non-reasoned, non-speaking and has been

passed in violation of principles of natural justice as the adijudicating

quthority has not clarified how the case laws cited are not relevant; that

service tax has been paid by GTA service provider. after charging the
same from the appellant; that once service tax has been paid in freasury,
the department cannot demand it again which may amount to double
taxation: that service provider is registered with the department and has
filed ST-3 returns and has issued CA certificate showing payment of
applicable service tax : that once assessment at the end of service
prowder is complete/final, the same cannot be reopened; that liability to
pay service tax can be transferred under contract; that expense under
freight ledger was booked inclusive of service which were paid by service
provider the same is not considered by auditors while issuing demand
hence the order is in gross violation of natural justice; since the case is not

sustainable on merit, penalty cannot be imposed. Efc.,

4. In the Personal hearing held on 23.08.2018 Shri Nirav Shah,advocate
reiterated the grounds of appeal and provided set of citation for

consideration.

5. | have carefully gone through the oppeol memorondum and the
.| find that the

oral averments made during the course of personolheou

adjudication authority has confirmed the dem'_ f dlhelo‘\mgtha’r as per the
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terms of the notification No.30/2012-ST dated 20.06.2012, the appellant

being partnership firm was liable fo discharge service tax on GTA service

+under RCM. It is one of the arguments of the appellant that the

adjudicating authority has not clarified as to how the case laws cited by
them are not relevant and hence the order is non-speaking and passed in
violation of principles of natural justice. It is also argued by the appellant
that expense under freight ledger was booked by them inclusive of
service i.e. fransportation + service tax (which were paid by them to the
service provider) and details were submitted to the adjudicating
authority. However the same is not considered and hence The order is in

violation of natural justice. In_this regard | observe that the adjudication

proceedings shall be conducted by observing principles of natural justice.

Order passed in violation of the principles of natural justice is liable to be
set aside by Appellate Authority. Natural justice is the essence for fair
adjudication, deeply rooted in tradition and conscience, to be ranked as
fundamental. The purpose of following the principles of natural justice is
the prevention of miscarriage of justice. The first and foremost principle is

what is commonly known as audi alteram partem rule. It says that no one

should be condemned unheard. The Show Cause Notice is the first limb of
this principle. In the absence of a notice of the kind and such reasonable
opportunity, the order passed becomes wholly vitiated. Thus, it is but
essential that a party should be put on notice of the case before any
adverse order is passed against him. This is one of fthe most important
principles of natural justice. The Hon'ble Supreme Court has elaborated
the legal position in the case of Siemens Engineering and Manufacturing
Co. of India Ltd. v..Union of India and Anr. [AIR 1976 SC 1785], as under: -

" IF courts of law are to be replaced by administrative authorities
and tribunals, as indeed, in some kinds of cases, with the proliferation
of Administrative Law, they may have to be so replaced, it is essential
that administrative authorities and tribunals should accord fair and
proper hearing to the persons sought to be affected by their orders
and give sufficiently clear and explicit reasons in support of the orders
made by them. Then alone administrative authorities and tribunals
exercising quasi-judicial function will be able to justify their existence

and carry credibility with the people by inspiring confidence in the
adjudicatory process. The rule requrrmg” rveasé?rs\ to be given in

support of an order is, like the pr/ncrpr/e of’au aft, am partem, a
7 i
basic principle of natural justice whfc:h (mudst?” r

judicial process and this rule must be
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~ mere pretence of compliance with it would not satisfy the requirement

of law.”

6. The adjudicating authority should, therefore, bear in mind that no
material should be relied in the adjudication order to support a finding
against the interests of the party unless the party hasr been given an
opportunity to rebut that material. | observe that in so far as the
adijudicating ouThdriTy has not given finding on. the submission of the
appellant wherein it is claimed that expense booked in freight ledger
were inclusive of service tax, the impugned order is incomplete and
faulty. Another plea of the appellant is on nonspeaking nature of the
impugned order so far it has not clarified how the case laws cited by them
are not relevant. | observe that justice in the case can be done only after
suitable address by the adjudicating authority to both the above issues
raised by the appellant. Therefore, without going info merit, | remand the
case ‘bock to the adjudicating authority fo pass a fresh order after

considering above said two issues ensuring principle of natural justice.
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The appeal filed by the appellant stands disposed of in above

terms. \ %
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Commissioner, CGST (Appeals)
Date:

Ahmedabad

By R.P.A.D.

To;

M/s. Rohit & Company,

B-605 Nirman, Opp-Havmore Restaurant,
Navrangpurd, Ahmedabad-380009.

Copy fo:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.

2 The Commissioner of Central Tax, Ahmedabad - North.
3. The Additional Commissioner, Central Tax (System),Ahmedabod—Nor’rh.
4 The Asstt./Deputy Commissioner, CGST Division-VIl, Anmedabad -Norfh.

5 Guard file.
6. P.A.






